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Synopsis of Judgment in HCJ 413/13 and HCJ 1039/13  

Abu ‘Aram v. Minister of Defense 

On 4 May 2022, Israel’s High Court of Justice delivered its judgment in the petitions 

filed against the declaration of the Masafer Yatta area as Firing Zone 918 and the 

eviction orders issued pursuant thereto for the residents of eight villages in it. The 

petitions were dismissed in limine and on their merits, both with respect to the firing 

zone declaration and the eviction orders. Justice D. Mintz wrote the principal opinion, 

with Justices I. Amit and O. Grosskopf concurring. 

The court accepted the respondents’ contention that the petitions should be dismissed 

in limine due to laches as well as bad faith on the part of the petitioners. The judgment 

notes the petitions suffer from clear, lengthy and significant laches, both objectively, 

being filed about 20 years after the area was declared a firing zone, and subjectively, as 

the delay has made it difficult to clarify whether the petitioners lived in the area 

permanently prior to 1980. The protracted period of time that elapsed between the filing 

of the petitions and the ruling therein, though inconvenient, does not mitigate the 

extreme delay in the petitions. 

Bad faith was also cited as a reason for dismissal in limine. The judgment noted the 

Petitioners had failed to prove title to land in the firing zone, adding that subsequent to 

the filing of the petitions, permit-less construction in the area proliferated. The court 

stressed the interim injunctions issued in the matter were meant to preserve the status 

quo and prevent any changes detrimental to any of the parties while the case was 

pending. They were not, the court said, meant to benefit the party seeking the injunction. 

Therefore, according to the judgment, the petitioners’ contention that life in the area 

could not be expected to “stand still” was outrageous. The court ruled the respondents 

had followed the interim injunction to the letter and refrained from holding live-fire 

exercises in the firing zone over the years, partly due to the many structures built in the 

area despite the interim injunctions that had been granted. 

The court dismissed the petitions on their merits as well.  

The premise on which the judgment rests is that the military commander is authorized 

to declare areas as closed zones and prohibit entry without a permit. This is a broad 

power designed to serve military-security interests, including the demarcation of 

training grounds for the purpose of training combatants and maintaining their fitness. 

The judgment clarified that anyone who owns or possesses land included in a closed 

zone order must ask the military commander for permits to enter the area. Property 

rights in a closed zone do not, in and of themselves, give rise to a right to access. 

The court dismissed the petitioners’ contention that the power to close the area was 

exercised in breach of the provisions of international law, particularly the Fourth 
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Geneva Convention. According to the judgment, even on the assumption that the 

military commander’s actions in the West Bank should be assessed in light of the 

‘customary’ provisions of the Convention, when an explicit provision of Israeli law is 

at odds with the rules of international law, Israeli law takes precedence. 

The court ruled that the petitioners’ arguments focusing on the provisions of Art. (49)1 

of the Fourth Geneva Convention had no place. Firstly, according to the judgment, the 

provision in question constitutes treaty law and does not reflect customary international 

law. Secondly, the judgment asserted that “... this provision, which is designed to 

prevent mass expulsions in an occupied territory for purposes of extermination, forced 

labor or for various political ends has nothing whatsoever to do with the case at hand.”  

On the factual questions:  

The judgment posited that the key question around which the matter revolved was 

whether the petitioners had lived in the firing zone on a permanent basis leading up to 

its declaration. The court found that the clear conclusion arising from the materials 

provided was that there was no permanent habitation in the area leading up to its 

declaration as a firing zone. While the court normally takes the position that a High 

Court petition is not the appropriate venue for exhaustive inquiries into complex factual 

questions, according to the judgment, this case presented no such intricate factual 

question. 

To make this finding, the court relied on aerial photographs submitted by both the 

respondents and the petitioners and asserted that even to the untrained, unprofessional 

eye, “the clear, unequivocal conclusion is that the law is on the side of the respondents. 

While no signs of habitation can be seen in the area prior to 1980, certainly not 

permanent habitation in the entire area, the photographs clearly show a construction 

boom in the Khirbe communities through the 1990s, and particularly since 2000. This 

remains true even ‘discounting’ the aerial photographs from 1985, 1999 and 2000, 

which the petitioners argue may be misleading as, in those years, the respondents 

demolished structures on the ground.” As an example, the court focused on aerial 

photos of Khirbet al-Fakhit and Khirbet al-Halawah. 

The court also accepted the respondents’ argument that air strike exercises carried out 

by the Air Force prior to the declaration of the area as a firing zone and up to 1993 also 

support the conclusion that there was no permanent habitation at the time.  

The court also decided that documentation of enforcement action by various agencies 

enables tracing the development in the area after the declaration. Enforcement Unit 

activity reports, as well as records from other agencies between 1980 and 2000, clearly 

indicate there was no permanent habitation in the firing zone prior to its declaration.  

On the other hand, the court ruled that the expert opinions on which the petitioners 

relied did not serve them. On the expert opinion provided by Prof. Shuli Hartmann, the 

court ruled the “historical” background included in the report was merely Prof. 

Hartmann’s impression of what she was told by local residents at a later stage, making 
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it difficult to draw any conclusions regarding the disputed issue. Prof. Kersell’s expert 

opinion was described as unconvincing. 

With respect to arguments made by both the petitioners and the respondents based on 

different passages in Ya’akov Havakuk’s book “Life in the South Hebron Caves,” the 

court accepted the respondents’ position, noting in the judgment that inasmuch as this 

book is instructive on habitation in the firing zone in the relevant time period, residents 

of the new Khirbe communities “maintained inextricable ties with the parent villages,” 

and the residents’ villages were not among the examples of Khirbe communities that 

became bona fide villages. On the other hand, Khirbet Jenba was mentioned as an 

abandoned ruin that had served as and remained a seasonal settlement. Additionally, 

the map in Havakuk’s book indicates there were 11 communities in the firing zone area, 

all of them seasonal, according to the author: Khirbet al-Mufaqarah; Khirbet Sarurah; 

Khirbet al-Qawawis; Khirbet al-Fakhit, Khirbet al-Markez; and Khirbet Jenba.  

The court denied the rural council’s motion to join the proceeding as amicus curiae, 

holding it did not meet the criteria. The judgment also stated that the evidence presented 

by the council did not prove permanent habitation during the relevant period.  

The court mentioned that as part of the proceedings, the petitioners were offered a 

compromise, which they rejected, whereby they would leave the area during training. 

The court also noted that in any event, the petitioners would be permitted to access the 

firing zone for agricultural and shepherding purposes on Fridays and Saturdays as well 

as Jewish holidays, and that they would be able to coordinate access at other times as 

well. The court also clarified that the respondents were prepared to allow the petitioners 

to access the firing zone for two months each year for agricultural and shepherding 

purposes.  

The petitions were dismissed, and the petitioners were ordered to pay 40,000 ILS in 

trial costs. 


